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1. Introduction

The Legislation, Justice and Constitution Committee has a broad remit covering a
wide range of areas. This monitoring report is intended to provide Members of the
Committee with an update on key policy developments related to the
Committee’s remit.

The Committee will consider these issues and any actions that it wishes to take in
response. This report is being published to inform stakeholders of some of the
issues currently under consideration by the Committee.

2. UK -EU Agreements

UK-EU relations are mainly governed by two key treaties:

2021

Both treaties contain devolved matters, which the Welsh Government is
responsible for implementing, such as fisheries, health, the economy and the
environment.

The areas covered by the two treaties fall across every Welsh Government

Minister and where their responsibilities intersect with the agreements.

This section provides an update on how the agreements are working in practice.

2.1. Withdrawal Agreement

Discussions over the implementation of the Withdrawal Agreement and, in
particular, the Protocol on Ireland-Northern Ireland ("Northern Ireland Protocol”)
have continued.

Citizens' rights

The application deadline passed on 30 June 2021 for European citizens who were
living in the UK before 1 January 2021 to stay. The matter was discussed on 9 June



https://www.gov.uk/government/publications/new-withdrawal-agreement-and-political-declaration
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/948119/EU-UK_Trade_and_Cooperation_Agreement_24.12.2020.pdf
https://research.senedd.wales/research-articles/uk-eu-relations-the-responsibilities-of-new-welsh-ministers/
https://ec.europa.eu/info/strategy/relations-non-eu-countries/relations-united-kingdom/eu-uk-withdrawal-agreement/meetings-eu-uk-joint-and-specialised-committees-under-withdrawal-agreement_en
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EU, both parties agreed to resolve outstanding issues ‘swiftly'.

Further reading

Sumption, Migration Observatory at the University of Oxford

Northern Ireland Protocol

Ireland Protocol. The paper outlines proposals from the UK Government to
change the operation of the Protocol in ways which would require re-negotiation
of several key elements with the EU. The command paper suggests that if
discussions with the EU on its proposed changes are not successful, the UK could
safeguarding measures and/or rebalancing measures if the Protocol causes
‘serious economic, societal or environmental difficulties that are liable to persist, or
to diversion of trade’.

on how the Protocol is implemented in practice should continue but that it will
not re-open negotiation on its terms. Discussions are ongoing.

Latest developments:



https://www.gov.uk/government/news/uk-statement-on-the-meeting-of-the-withdrawal-agreement-joint-committee-9-june-2021
https://ec.europa.eu/info/sites/default/files/20210603_unilateral_jc_statement_002_final.pdf
https://research.senedd.wales/research-articles/one-week-to-apply-deadline-approaches-for-european-citizens-to-stay-in-wales/
https://research.senedd.wales/research-articles/coronavirus-impact-on-the-eu-settlement-scheme/
https://migrationobservatory.ox.ac.uk/resources/commentaries/what-now-the-eu-settlement-scheme-after-the-deadline/
https://ec.europa.eu/info/strategy/relations-non-eu-countries/relations-united-kingdom/eu-uk-withdrawal-agreement/meetings-eu-uk-joint-and-specialised-committees-under-withdrawal-agreement_en
https://ec.europa.eu/info/publications/statement-european-commission-following-eight-meeting-eu-uk-withdrawal-agreement-joint-committee_en
https://www.gov.uk/government/news/uk-statement-on-the-meeting-of-the-withdrawal-agreement-joint-committee-9-june-2021
https://www.gov.uk/government/publications/northern-ireland-protocol-next-steps
https://ukandeu.ac.uk/explainers/article-16-of-the-northern-ireland-protocol/
https://ec.europa.eu/commission/presscorner/detail/en/STATEMENT_21_3821
https://www.gov.uk/government/speeches/lord-frost-speech-at-british-irish-association-4-september-2021
https://questions-statements.parliament.uk/written-statements/detail/2021-09-06/hlws257?utm_source=POLITICO.EU&utm_campaign=21a4a48fbf-EMAIL_CAMPAIGN_2021_09_07_05_59&utm_medium=email&utm_term=0_10959edeb5-21a4a48fbf-190444697
https://twitter.com/tconnellyRTE/status/1435627432841814022
https://www.bbc.co.uk/news/uk-northern-ireland-58551988
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understood to include unique agri-food arrangements for Northern Ireland
and proposals on customs.

as it is being applied by our friends in the EU, is not, in my view, protecting the
Belfast/Good Friday agreement as it should in all its aspects. We must sort it

out.”

and that the Command Paper “sets out how the tests for Article 16 are, in our

view, met.”

How disagreements in relation to the Protocol are resolved will have a significant
impact on other issues that fall within this Committee’s remit including the
common frameworks programme, the operation of the UK Internal Market Act,
the operation of post-Brexit legislation and other external affairs issues within the
Committee’s remit.. If Article 16 was invoked by either party, it could also have
significant knock-on effects for Welsh ports and the wider economy, depending
on what safeguarding or rebalancing measures were taken.

Further reading

The list of articles below provides further analysis of some of the issues raised by
the command paper.

= Protocol on Northern Ireland/Ireland and the new command. paper, Dr Katy

Gasiorek and Professor Alan Winters

2.2. Trade and Cooperation Agreement

On 1January 2021, the UK-EU Trade Cooperation Agreement (TCA) entered into

TCA's areas of UK-EU cooperation:



https://hansard.parliament.uk/commons/2021-09-08
https://ukandeu.ac.uk/command-paper/
https://www.instituteforgovernment.org.uk/explainers/northern-ireland-protocol-disagreements
https://blogs.sussex.ac.uk/uktpo/2021/07/22/honesty-is-such-a-lonely-word/
https://research.senedd.wales/research-articles/is-this-the-brexit-season-finale/
https://research.senedd.wales/research-articles/is-this-the-brexit-season-finale/
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agreement, took place. The meeting was co-chaired by Lord Frost, Minister of
State at the Cabinet Office and the European Commission Vice President, Maros

Seféovic.

He explained that:

The Welsh Government must be able to contribute on issues that fall within
our devolved competence as active participants at meetings of the UK-EU
Partnership Council. Our responsibilities for implementation and the real
impact that the TCA is already having on businesses and citizens in Wales
make it vital that we fully involved in agreeing UK positions and have the
opportunity to represent our direct interests in the meetings.



https://ec.europa.eu/info/publications/statement-european-commission-following-first-meeting-partnership-council-under-eu-uk-trade-and-cooperation-agreement-0_en
https://gov.wales/written-statement-trade-and-cooperation-agreement-partnership-council-meeting
https://gov.wales/written-statement-trade-and-cooperation-agreement-partnership-council-meeting
https://gov.wales/sites/default/files/inline-documents/2021-06/210621%20-%20VG%20-%20Letter%20to%20Lord%20Frost%20following%20Partnership%20Council%20-%20English%20only.pdf
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He added that this ‘cannot be the position as we move forward.’

In addition to the Partnership Council, the TCA establishes over 20 new
future UK delegations will vary in number, depending on the agenda. It is not
clear whether or how the Welsh Government will be represented in future.

social security coordination. Attendee information for the remaining meetings is
not yet publicly available.

Implementation

Implementation of the TCA has begun. An example is included below:

TCA implementation: fisheries & Welsh waters

The TCA's new UK-EU fisheries arrangements requires that each Party is
required to notify the other Party of new measures that are likely to affect each
other’s fishing vessels before those measures are applied, allowing sufficient
time for the other Party to provide comments or seek clarification.

The Welsh Government recently gave its consent for the UK Government's

domestic and foreign licence conditions in the Celtic Sea area of Welsh and
English waters.

3. Constitution
3.]. Constitutional convention

‘lead Wales in a national civic conversation about [its] constitutional future’ in the
sixth Senedd.

committed to establishing an independent standing commission to consider the
constitutional future of Wales.



https://questions-statements.parliament.uk/written-questions/detail/2021-07-01/25883
https://questions-statements.parliament.uk/written-questions/detail/2021-07-01/25883
https://ec.europa.eu/info/sites/default/files/minutes-sc-ssc_06072021_en.pdf
https://ec.europa.eu/info/sites/default/files/minutes-sc-ssc_06072021_en.pdf
https://senedd.wales/media/sljdk123/ws-ld14389-e.pdf
https://movingforward.wales/documents/WEB-14542_21-Welsh-Labour-Manifesto_A5.pdf
https://gov.wales/sites/default/files/publications/2021-06/programme-for-government-2021-to-2026.pdf
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below draw directly from these speeches:

Who will be on the Commission?

It will be an independent commission of citizens, representative of the diversity of
Wales' societies and communities.

lts membership will represent all ages and include representation from ‘a breadth
of political and civic backgrounds. Members will be drawn from ‘the widest
possible range of sectors in civic society’, including public, private, third sector,
social partners, civic and grass-root organisations.

The Commission will be supported by a separate panel of experts from within and
outside Wales. They will provide expertise, hard data and information, and
undertake research and analysis from which the commission can develop ideas
and recommendations.

What will the Commission do?

The remit will be designed by the Welsh Government. The Commission will
engage with the public ‘as widely as possible’ and ‘examine the governance of
Wales, devolution and our future relationship with the UK and the principles on
which it should be based'.

It will be tasked with producing a report with its recommendations and
conclusions within 18-24 months.

The Counsel General intends to announce the formal launch of the commission in

entitled The Constitutional Commission’.



https://researchbriefings.files.parliament.uk/documents/SN07143/SN07143.pdf
https://gov.wales/mick-antoniw-ms#section-71302
https://record.assembly.wales/Plenary/12323#C372436
https://www.cardiff.ac.uk/news/view/2532408-video-and-transcript-counsel-general-speech-outlines-plans-for-constitution
https://www.cardiff.ac.uk/__data/assets/pdf_file/0003/2532405/Counsel-General-Speech.pdf
https://senedd.wales/archive/business-statements/14-09-2021-business-statement-and-announcement/
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4., The UK Internal Market Act
4. Legal challenge

Act 2020.
The application for judicial review argued that the Act:

= impliedly repeals part of the Government of Wales Act 2006 in a way that
diminishes the Senedd’s legislative competence; and

= confers wide powers on the UK Government which could be used by UK
Ministers to amend the Government of Wales Act in a way that cuts down the

devolution settlement.

The application sought a declaratory judgment that the provisions of the Act do
not have the effect of impliedly limiting the legislative competence of the Senedd
and that powers conferred on UK Ministers under the Act cannot be exercised in
a way which would substantively limit the Senedd'’s legislative competence.

Court, on the ground that it was premature and that the issues raised would best
be considered in the context of specific legislative proposals.

of Appeal notes there are compelling reasons for this appeal to be heard and that
the case raises important issues of principle going to the constitutional
relationship between the Senedd and the Parliament of the UK.

The Counsel General has confirmed the case is due to be heard in the Court of

Appeal in January 2022.

4.2. Office for the Internal Market

Part 4 of the UK Internal Market Act establishes and Office for the Internal Market
(‘the Office)). It is located within the Competition and Markets Authority. Under the
Act, the Office has responsibility for oversight of the operation of the UK internal
market but no arbitration or enforcement functions. It is required to report on the
effective operation of the market, it can undertake reviews of the effects of



https://gov.wales/written-statement-legal-challenge-uk-internal-market-act-2020
https://gov.wales/written-statement-legal-challenge-uk-internal-market-act-2020
https://www.bailii.org/ew/cases/EWHC/Admin/2021/950.html
https://gov.wales/written-statement-legal-challenge-uk-internal-market-act-2020-update
https://gov.wales/written-statement-legal-challenge-uk-internal-market-act-2020-update
https://committees.parliament.uk/oralevidence/2656/pdf/
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proposed legislation or legislation that has been passed at the request of the UK
Government or devolved governments, gather evidence from stakeholders and
report on issues raised by them. Further detail of the operation of the Office and

Over the summer the Competitions and Markets Authority undertook two
consultations relating to how the Office will operate in practice.

governments will be able to request advice from the Office and how the Office
intends to handle those requests. It sets out the details of the systems it will use to
collecting information from businesses and other interested parties on the
operation of the market and how it will treat those requests. The consultation
closed on 22 July.

enforcement functions. Under the Act, the Office is provided with information
gathering powers that enable it to request information from organisations, public
authorities and individuals to help them carry out their review and reporting
functions. The Act also provides the Office with powers to impose penalties when
requests for information are not complied with. The consultation closed on 22
July.

5. Common frameworks

In 2017, the UK and devolved governments decided that they wanted to manage
future divergence in some policy areas previously governed by the rules of the EU

take the same approaches to law and policy and when to diverge. They may be
underpinned by legislation. The Senedd and other UK legislatures will be able to



https://research.senedd.wales/research-articles/uk-internal-market-act-2020-act-summary/
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/989672/Office_for_the_Internal_Market_Guidance_Consultation_Document_published.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/989672/Office_for_the_Internal_Market_Guidance_Consultation_Document_published.pdf
https://www.gov.uk/government/consultations/draft-statement-of-policy-on-the-enforcement-by-the-oim-of-its-information-gathering-powers
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/652285/Joint_Ministerial_Committee_communique.pdf
https://www.gov.uk/government/collections/uk-common-frameworks
https://business.senedd.wales/documents/s99828/Annexes.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/968066/2021-01-04-OFF-SEN-Tenth-EUWA-and-Common-Frameworks-Report-1.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/968066/2021-01-04-OFF-SEN-Tenth-EUWA-and-Common-Frameworks-Report-1.pdf
https://business.senedd.wales/documents/s113109/Correspondence%20from%20the%20Counsel%20General%20and%20Minister%20for%20European%20Transition%20to%20the%20Chair%20regarding%20.pdf
https://business.senedd.wales/documents/s113109/Correspondence%20from%20the%20Counsel%20General%20and%20Minister%20for%20European%20Transition%20to%20the%20Chair%20regarding%20.pdf
https://www.gov.uk/government/collections/uk-common-frameworks
https://www.gov.uk/government/collections/uk-common-frameworks
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of 2021. However, the Counsel General said in his letter to the Committee that:

[W]e should not seek to meet deadlines to the detriment of quality.

The UK and devolved governments continue to negotiate on ‘cross-cutting issues’
in the development of common frameworks, including how frameworks should
interact with the UK Internal Market Act 2020, international obligations, and the
Intergovernmental Relations Review. The Counsel General said that:

Failure to make sufficient progress on all cross-cutting issues would prevent
the scrutiny and finalisation of the frameworks.

6. Intergovernmental Relations

. setting up new intergovernmental structures to replace the Joint
Ministerial Committee;

. recognising that intergovernmental bodies can make decisions;

. revising the dispute resolution process, to require the governments to
take third-party advice on dispute and ensure that meetings are chaired
by a person endorsed by all parties;

. allowing locations and chairs of intergovernmental meetings to be
rotated; and

. increasing transparency and improving accountability to legislatures.

The update also highlighted some areas of disagreement. On 7 September, the

Northern Ireland. In the letter, he said:

[W]e are now in a position to conclude [the review]. The Chancellor of the
Duchy of Lancaster will shortly write to you in this regard.

relations in Plenary on 28 September.

10


https://committees.parliament.uk/oralevidence/2656/pdf/
https://committees.parliament.uk/oralevidence/2656/pdf/
https://business.senedd.wales/documents/s500007818/LJC6-05-21%20Paper%2078%20Letter%20from%20the%20Counsel%20General%207%20September%202021.pdf
https://committees.parliament.uk/oralevidence/2647/pdf/
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/690527/Joint_Ministerial_Committee_communique%CC%81-_14_March_2018.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/690527/Joint_Ministerial_Committee_communique%CC%81-_14_March_2018.pdf
https://www.gov.uk/government/publications/progress-update-on-the-review-of-intergovernmental-relations
https://www.gov.uk/government/publications/progress-update-on-the-review-of-intergovernmental-relations
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1015819/Letter_from_the_Prime_Minister_to_the_First_Ministers_of_Scotland__Wales_and_Northern_Ireland_and_Deputy_First_Minister_of_Northern_Ireland.pdf
https://senedd.wales/archive/business-statements/14-09-2021-business-statement-and-announcement/
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7. Justice
7.1. Senedd

Justice and Constitution Committee on 13 July and agreed that:

high-level justice policy matters, such as the devolution of justice and policing,
and any matters which relate to law-making, should be assigned to the LIC
Committee. Other matters which relate to the practical application of justice
policy should be open to scrutiny by appropriate policy and legislation
committees.

7.2. Welsh Government

with the previous Legislation, Justice and Constitution Committee in October
2020. This outlined the Welsh Government's priorities across five areas. The then

Crime Commissioners, police and other criminal justice agencies; relations with
UK Government in respect of the Prisons and the Probation Service; and advice
and advocacy services.

Aberystwyth University on 8 July. He confirmed that the Welsh Government
would release a report and strategic programme on justice in the autumn.

7.3. UK Government and Parliament

The UK Parliament is currently considering legislation about the operation of the
justice system in England and Wales.

= The Police, Crime, Sentencing and. Courts Bill would make a wide range

n


https://business.senedd.wales/ieListDocuments.aspx?CId=699&MId=12330&Ver=4
https://business.senedd.wales/documents/s109532/Letter%20from%20the%20First%20Minister%20-%2026%20November%202020.pdf
https://gov.wales/written-statement-justice-wales
https://gov.wales/mick-antoniw-ms
https://record.senedd.wales/Plenary/12320#C371178
https://gov.wales/jane-hutt-ms
https://www.aber.ac.uk/en/news/archive/2021/06/title-242822-en.html
https://bills.parliament.uk/bills/2839
https://commonslibrary.parliament.uk/research-briefings/cbp-9158/
https://commonslibrary.parliament.uk/research-briefings/cbp-9158/
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sentencing law and offender management. Parts of the Bill require

quashing orders for unlawful decisions by public bodies. This would
apply to judicial review challenges to decisions by devolved Welsh
public bodies. The Bill would also restrict judicial review appeals for
certain decisions of the Upper Tribunal (known as Cart) and make
provision about procedure in reserved courts and tribunals. The Bill
does not require Senedd consent.

The Public Services Pensions and Judicial Offices Bill would increase

12


https://business.senedd.wales/mgIssueHistoryHome.aspx?IId=36986
https://business.senedd.wales/mgIssueHistoryHome.aspx?IId=36986
https://bills.parliament.uk/bills/3035
https://bills.parliament.uk/bills/3032
https://bills.parliament.uk/bills/3032
https://senedd.wales/media/wfelpgvh/lcm-ld14498-e.pdf
https://senedd.wales/media/wfelpgvh/lcm-ld14498-e.pdf
https://consult.justice.gov.uk/digital-communications/dispute-resolution-england-wales-call-for-evidence/
https://consult.justice.gov.uk/digital-communications/dispute-resolution-england-wales-call-for-evidence/
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